
A 
s we read about a virus 
spreading on the far side of 
the planet at the start of 2020, 
many of us will have paid little 

attention, assuming that news reports 
were exaggerating its potential impact. 
Even as the threat grew nearer and  
anxiety mounted, we had little concept  
of how it would affect our lives and those 
of everyone around us. On a profession-
al level, we had no idea what it would 
mean. That was the case when I was 
writing my last article for this journal  
just a few months ago. 

Yet now all of us have been profoundly 
affected by the coronavirus pandemic. 
Even the most idealistic of practitioners 
will be finding it hard to focus on their 
work at present. When many of us have 
not set foot in an office for over a month, 
when colleagues are placing their lives 
on the line, when families are only able 
to communicate via video links, when 
many of us know someone who has  
died or at least been very seriously ill, 
answering a few freedom of information 
(‘FOI’) requests can seem trivial, or 
worse, generate some anger towards 
applicants adding pressure to their  
authority at such a time. 

Then there is the practical impact of  
the current crisis. Practitioners will either 
be working from home or have been 
seconded part or full-time to other roles. 
Requests may not reach them if they are 
sent by post. It will be difficult to locate 
information being asked for, and to per-
suade busy colleagues to pull it together 
(assuming they even have access to it 
from wherever they are working). Infor-
mation governance staff in the NHS and 
social care context will be busy advising 
on the many data protection implications 
of the coronavirus response and ensur-
ing that an army of new and returning 
staff are aware of their obligations. 

With all of this, some will argue that FOI 
should be forgotten. Indeed some public 
authorities have issued notices on their 
websites indicating that FOI has been 
suspended. Officially though, this isn’t 
the case, and there is an argument that 
it is exactly at times like these that socie-
ty needs openness — to help the public 
understand why difficult decisions are 
being taken, to reassure that what needs 
to happen is happening, and perhaps to 
highlight shortcomings which can then 
be put right.  

What is the right balance and who 
decides?  

In Scotland, the government has sought 
to assist authorities by amending the 
Scottish FOI Act. The UK government 
has elected not to change the Freedom 
of Information Act (‘FOIA’) but the Infor-
mation Commissioner’s Office (‘ICO’) 
has made clear that it will take the cur-
rent public health emergency into con-
sideration when it receives complaints. 
Many public authorities will be in a situa-
tion where they feel they have no choice 
but to prioritise other tasks. The question 
is how to limit the negative impact on 
people’s rights and the likelihood of  
regulatory action at a later date. 

Changes to the Scottish FOI 

Act 

As the reality of the coronavirus  
pandemic hit politicians in March, and 
before their activities were curtailed,  
the UK government sought to pass 
emergency legislation to give it the  
powers to deal with the situation. As 
always with new legislation, but with 
greater urgency, various interests 
sought to lobby the government to  
address particular issues. For example, 
the Local Government Association lob-
bied the UK government and amongst 
other things asked for FOIA to be sus-
pended by the Coronavirus Bill. In the 
end, FOIA was left untouched by the 
legislation when it received Royal As-
sent just a couple of days later.  

The story was different in Scotland 
though. The Scottish government’s 
Coronavirus (Scotland) Bill contained 
amendments to the Freedom of Infor-
mation (Scotland) Act (‘FOISA’) right 
from the start. There was vocal opposi-
tion to the proposed changes, particular-
ly from the Scottish media. This included 
an open letter sent from 31 journalists 
and their colleagues to all MSPs.  
The Office of the Scottish Information 
Commissioner (‘OSIC’) issued a briefing 
note on the Bill, which warned: 

‘The provisions set out in this Bill  
include change to a number of areas 
which may negatively impact on interna-
tional perception of Scotland’s commit-
ment to transparency and accountability 
through strong FOI law.’   
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A number of amendments to the FOI 
aspects of the Bill were put forward 
by opposition MSPs, but none suc-
ceeded (though the Presiding Officer 
— the ‘Speaker’ of the 
Scottish Parliament — 
was forced to use his 
casting vote to tip the 
scales in the govern-
ment’s favour such was 
the scale of opposition). 
So when the Corona-
virus (Scotland) Act 
became law at the be-
ginning of April, FOISA 
was duly amended. 

’The FOISA changes 
 — most of which relat-
ed to the time for com-
pliance with requests  
— can all be found in 
schedule 6 part 2 of 
the Coronavirus Act. 
Clause 3 extended the 
20 working day limit for 
compliance to 60 work-
ing days for most Scot-
tish authorities. The 
Keeper of Scottish Rec-
ords could take up to 
70 working days to re-
spond to requests for 
closed records that are 
transferred to his custo-
dy (up from 30 working 
days). The same limits 
were applied to internal 
reviews (which, unlike 
in FOIA, are a require-
ment of FOISA).  

Controversially, under 
Clause 5, Scottish min-
isters were given the 
ability to extend the 
deadline further up to a 
maximum of 40 working 
days for bodies outside 
of government where  
it is deemed necessary 
to facilitate coronavirus-
related activities. In practice, the 
changes meant that some public 
authorities could have up to five 
months to answer a request, with  
a further five months to consider an 
internal review. In addition, Clause  
6 provided that the Scottish Commis-
sioner could rule that an authority is 
not in breach if a delay is reasonable 
in the circumstances and results 

from the coronavirus emergency.  

There were some constraints on 
these changes. First of all, the OSIC 
stressed that the ‘long-stop’ dead-
lines for answering requests have 

been extended, FOISA 
still required requests to 
be answered ‘promptly’. 
Its latest guidance on 
‘Determining the effects 
of the coronavirus on 
an authority’s ability to 
respond to requests’ 
reminds Scottish au-
thorities that promptly 
means ‘as soon as pos-
sible’, taking into ac-
count the resources 
available and the time 
required to answer a 
request. Authorities 
were encouraged to 
take a case-by-case 
approach and to ensure 
that they could provide 
evidence of the impact 
of coronavirus on their 
ability to answer a spe-
cific request promptly if 
asked. The OSIC noted 
that not all authorities’ 
ability to respond is 
impacted significantly 
by coronavirus. 

Secondly, only FOISA 
had been amended — 
time limits under the 
Environmental Infor-
mation (Scotland) Reg-
ulations were unaffect-
ed. The OSIC has indi-
cated that it will deal 
with any complaints 
made under the regula-
tions ‘sympathetically’, 
but it would have no 
choice but to rule that 
an authority had failed 
to respond within the 
relevant deadline if a 
valid complaint was 
received. 

On 20th May 2020, the Scottish  
Parliament passed the Coronavirus 
(Scotland) (No.2) Act, and — only  
a matter of weeks after the first Act 
introduced its controversial amend-
ments — the new Act repealed most 
of them. The effect is that there are 
no longer any extensions to the nor-
mal time limits in place. The Scottish 

Commissioner can continue to take 
the coronavirus into account when 
considering a complaint, but must 
consider the public interest in compli-
ance with the normal deadlines when 
doing so. Furthermore, Scottish Min-
isters have gained a new obligation – 
they must report to MSPs every two 
months until the 30th September 
2020 on performance against FOISA 
deadlines and the extent of any 
backlogs. 

The UK Information Com-

missioner’s position 

Even regulators have been impacted 
by the pandemic. Like its Scottish 
equivalent, the ICO has closed its 
offices and staff are working from 
home. A notice on its website 
warned that correspondence sent by 
post would not be read or responded 
to until its office reopened. No deci-
sion notices were published between 
the 17th and 30th March, a longer 
gap than would normally be the case 
at this time of year. All of this means 
that the ICO knows how disruptive 
the coronavirus is to the business of 
public authorities. It was quick to put 
out a message in mid-March via its 
information rights blog that: 

‘We are a reasonable and pragmatic 
regulator, one that does not operate 
in isolation from matters of serious 
public concern. Regarding compli-
ance with information rights work 
when assessing a complaint brought 
to us during this period, we will take 
into account the compelling public 
interest in the current health emer-
gency.’ 

This was followed up a month later 
with a statement and formal policy 
note on its regulatory approach to 
FOI and data protection during the 
current crisis. This again stressed 
that the ICO ‘will take an empathetic 
and pragmatic approach’ to the  
enforcement of FOIA and the Envi-
ronmental Information Regulations 
(‘EIRs’) before expanding on this  
by promising that it will continue  
to process complaints but seek to 
minimise contact with authorities; 
recognise that the response to the 
pandemic will cause delays to re-
sponse times, but expect authorities 
to recognise the public interest in 
transparency and seek as far as pos-
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sible to continue to comply with their 
obligations for particularly high-risk 
or high profile matters; understand 
that ‘extreme circumstances’ might 
mean that FOI services have to be 
suspended; expect authorities to 
proactively publish information of 
importance to their communities;  
and look to authorities to keep proper 
records, bearing in mind that this 
period will be subject to public scruti-
ny in the future. 

According to the Campaign for  
Freedom of Information, the ICO 
has told at least one complainant 
that it is seeking to resolve cases 
informally where possible, and only 
to issue decision notices where a 
complainant wants to appeal the  
decision to the First-Tier Tribunal. 
The complainant was also warned 
that the notice would not be issued 
until an appropriate time in order to 
avoid placing an ‘undue burden’ on 
public authorities and the FTT.  

On the ICO’s application, the  
FTT granted a stay on information 
rights cases initially on 1st April for 
28 days, subsequently extended 
through to 27th May. This means 
that any time limits in FOI, EIRs  
and data protection cases that would 
have expired during that period have 
been extended.    

Common sense dictates that normal 
services will not be possible at a time 
like this, and both regulators have 
adjusted to the circumstances.  
The question is what this means  
for practitioners and the public au-
thorities they serve when it comes to 
dealing with FOI requests — or in-
deed choosing not to deal with them. 

How should FOI be man-

aged during the coronavirus 

crisis? 

Any practitioner who has worked in 
the NHS or in organisations that pro-
vide social care will know the particu-
lar challenge of managing FOI re-
quests in this environment, even in 
normal circumstances. A hospital’s 
medical director will understandably 
choose to prioritise their clinical re-
sponsibilities over searching through 
their email for information to answer 

an FOI request. The pandemic will 
only serve to reinforce this choice  
of priorities, and that’s ignoring the 
many practical reasons why answer-
ing requests on time will be more 
difficult right now. 

Some public authorities have  
published notices on their websites 
indicating that their FOI services 
have been suspended. As the ICO 
notes, this is understandable in some 
cases. If staff who normally handle 
FOI requests have been seconded  
to units responding more directly to 
the coronavirus, they can’t process 
those requests. If practitioners are 
themselves taken ill, there may  
well be no one else to replace them. 
However, if possible it would be best 
to avoid suspension. Firstly, from an 
ethical point of view, any decision to 
suspend rights ought to be the last 
resort: people will have legitimate 
questions about the handling of the 
crisis and if possible that need 
should be met. Secondly, suspen-
sion of an FOI service does not 
mean that the public will suspend 
their use of it. Even when the Scot-
tish government tried to amend 
FOISA, the changes did not remove 
the obligation to answer requests 
eventually. Any requests not an-
swered over the next few months  
will still be there when the service 
reopens and will be quickly supple-
mented by others.  

Instead, as both the OSIC and the 
ICO recommend, a case-by-case 
approach is best, supported by  
good record-keeping and a proactive 
approach to publishing information. 
The following steps provide an out-
line of a sensible strategy for manag-
ing FOI during this crisis, many of 
which practitioners have no doubt 
already adopted. 

Warn potential applicants that the 

service is likely to be disrupted: 
Most people will understand that it 
will be difficult to maintain a normal 
service at times like these. A notice 
on the FOI pages of a public authori-
ty’s website explaining how the ser-
vice is affected in broad terms will 
help to manage applicants’ expecta-
tions and limit complaints over de-
layed responses. Careful wording of 

the notice could even discourage 
less urgent enquiries. The public  
will also need to be informed of  
any changes that will affect their sub-
mission of requests — for example,  
if post cannot be accessed by FOI 
teams. Automated email acknowl-
edgements should also be updated 
to alert applicants of potential delays. 
This could be done by providing a 
link to the published notice. 

Keep the public informed: Publish 
as much as possible about the  
authority’s reaction to coronavirus 
and other subjects that it is known 
are of interest to applicants and the 
wider public. Even if it isn’t always 
possible to answer individual re-
quests on time, analysis of the sub-
jects asked about can help decide 
what to publish proactively. It might 
be worth adding a frequently asked 
questions page to FOI pages or  
elsewhere on an authority’s website. 
This is an area where practitioners 
can work closely with public relations 
or press office colleagues and can 
make a contribution to the authority’s 
public messaging at this time.  

Triage requests: Remember that 
even in Scotland, the regulator  
is reminding authorities to handle 
requests promptly. In doing so, the 
OSIC guidance on the coronavirus 
points to the UK UT case of John v 
Information Commissioner and Of-
sted [2014] UKUT 444 (AAC). In that 
ruling, three factors were identified 
as being relevant when considering 
whether a request had been dealt 
with ‘promptly’: 

• the available resources, bearing
in mind the balance between
answering requests and carrying
out other core business;

• the time required to find relevant
information and present it; and

• the time required to ensure that
the information is complete.

Some requests can be dealt with 
straight away, because the relevant 
staff are available (the ‘available re-
sources’) and searching for the infor-
mation will not take much of their 
time. These should be answered 
within normal timescales, otherwise 
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they are merely adding to the  
backlog of requests that will need to 
be answered once the crisis subsides. 
Other requests will require the atten-
tion of staff who are directly involved 
in the authority’s response to the on-
going emergency or who are unavaila-
ble for other reasons. The information 
itself may not be readily accessible — 
it may be in buildings that staff are not 
working in during the lockdown. These 
requests cannot be answered until 
circumstances change.  

Keep records: The ICO policy  
note stresses the importance of  
record-keeping. Whilst regulators 
have indicated that they will be  
sympathetic when dealing with  
complaints, they are not giving public 
authorities a licence to ignore FOI 
obligations. If they receive valid com-
plaints, they will expect to see evi-
dence of how coronavirus has affect-
ed the authority’s ability to answer a 
specific request. This means keeping 
a note of these considerations: 

• how has coronavirus affected the
resource available to deal with this
request;

• were staff unavailable and why;

• why wasn’t it possible to access
the information; and

• how much time would have been
required to collate and check infor-
mation within the usual timeframe?

Whilst it will be important to take a 
case-by-case approach (something 
stressed by both regulators), some 
authorities are likely to find that the 
reasoning can be replicated across 
many of the requests they receive,  
so this needn’t take long. For exam-
ple, it is likely that it would be difficult 
for practitioners in a hospital environ-
ment to answer most requests at pre-
sent for reasons that can be readily 
articulated. In a local authority the 
situation will be more complex, with 
some areas under significant addition-
al pressure and others less so.   

Plan for the future: One day — it is 
to be hoped at any rate — our work-
places will return to relative normality. 
If practitioners have been unable to 
answer some or all of the requests 
received during this time, it is likely 
that there will be a significant backlog 
to work through. This can be planned 
for. Requests should continue to be 
logged and monitored, and senior 
managers kept informed of volumes 
and compliance concerns. In some 
cases, practitioners will want to be 
preparing business cases for addition-
al resources to help clear the backlog 
at the appropriate time.  

Paul Gibbons 

FOI Man 

paul@foiman.com 
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Training Course — the 

Role of the FOI Officer 

What is the actual job of  
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interpret caselaw on FOI? Is 
there a right way to process 
FOI requests? Paul Gibbons 
addresses these issues in the 
training course, ‘Role of the 
FOI Officer’. Details of the 
course can be found on the 
PDP website, 
www.pdptraining.com  

Practitioner Certificate in  
Records Management (PC.rm.)

Effective record-keeping is a  
crucial part of FOI Compliance 

www.pdptraining.com 

The Practitioner Certificate in Records Management ("PC.rm.") is the practical     
qualification for those that work in the fields of records management and information 
governance. 

The Programme provides the complete training package, covering Introductory, 
Intermediate and Advanced-level records management practice. 

Available on a ‘Classroom’ or ‘eLearning basis’… Find out more > 

www.pdpjournals.com

https://www.pdptraining.com/practitioner-certificate-in-records-management/
https://www.pdptraining.com
https://www.pdptraining.com/practitioner-certificate-in-records-management/
https://www.pdpjournals.com/overview-freedom-of-information

	pcfoi advert full page.pdf
	Untitled
	Untitled




